
Overview 
The Tax Cuts and Jobs Act (TCJA) moved the United States 
from a global tax system to a territorial one. § 951A of 
the TCJA—the global intangible low-taxed income (GILTI) 
inclusion—was created as one of the tools used by the 
government to prevent corporations from taking advantage 
of the new system by shifting profits to foreign subsidiaries in 
low-tax jurisdictions. 

This primer discusses the purpose of the GILTI regime, 
when and to whom it applies, and the general method for 
determining the amount of tax liability a taxpayer would 
incur as a result of GILTI, taking into consideration its 
accompanying tax credits and deductions. 
 66(c). The two types of relief available under § 66(c) and 
Treas. Reg. 1.66-4  are:

• traditional relief from community income tax;
and

• equitable relief.

Traditional § 66(c) relief shifts all responsibility for 
tax attributable to the item of community income at 
issue away from the requesting spouse. Equitable 
relief, which is only available if traditional relief is not, 
can also do the same.

What is GILTI?
The GILTI regime is an attempt to claw back tax 
revenue from income earned by intangible assets 
that are, as a result of their highly mobile nature, 
ideal vehicles through which corporations can 
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artificially shift the situs of their income to foreign 
jurisdictions. Contrary to what its name and 
justification suggest, determining the applicability 
and amount of GILTI attributable to a taxpayer 
operates entirely independently of the presence and 
value of intangible assets in foreign jurisdictions. 

The GILTI regime functions by deeming any income 
earned in excess of 10% of a foreign subsidiary’s 
tangible asset base as attributable to intangible 
assets and therefore, taxable domestically. 
Fortunately, where the TCJA takes with one hand, 
it gives with the other through accompanying 
credits and deductions that can drastically reduce 
or eliminate the tax liability that results from a GILTI 
inclusion.

Qualifying Entities
 
Having an interest in an income-earning foreign 
subsidiary does not necessarily result in a GILTI 
inclusion in domestic income. GILTI inclusions apply 
to any United States shareholders of controlled 
foreign corporations (CFCs). In other words, the 
regime was built to capture only United States 
persons who own a substantial interest in foreign 
corporations that are controlled by such persons. 
Consequently, a taxpayer may have an interest in 
multiple foreign subsidiaries but escape a GILTI 
inclusion if the individual interests are not substantial 
or if the subsidiaries are not controlled domestically.

Terms and Definitions
• United States Shareholder: any U.S. person, 

as defined by Section 957(c) of the Internal 
Revenue Code, who owns at least 10 percent 
of the total voting power of all classes of stock 
entitled to vote in a foreign corporation.1

• CFC: any foreign corporation with more than 50 
percent of the total combined voting power of 
all classes of stock entitled to vote, or more than 
50 percent of the total value of the stock, owned 

by U.S. Shareholders.2

GILTI Calculation

GILTI = Aggregate Tested Income – Net Deemed 
Tangible Income Return

A qualifying entity’s GILTI inclusion is the amount 
of its aggregate tested income that exceeds its net 
deemed tangible income return (NDTIR). NDTIR 
is calculated by taking a CFC’s qualified business 
asset investment (QBAI), less its allocable interest 
expense. This approximates the equity a CFC holds 
in its tangible assets. Importantly, NDTIR does not 
include the QBAI and allocable interest of any CFC 
with a tested loss. Tax planning for entities with 
multiple CFCs will therefore benefit, from a global 
perspective, the allocation of income towards less-
profitable subsidiaries to preserve the inclusion of 
their asset bases in its GILTI calculation. 

Terms and Definitions
• Net Aggregate Tested Income: a component 

of GILTI calculated by deducting aggregate 
tested loss from aggregate tested income. 
Aggregate tested income or loss is the pro-rata 
summation of all positive or negative tested 
income, respectively, for all CFC’s of which the 
taxpayer is a U.S. shareholder. For example, if 
a U.S. shareholder owns 100% of a CFC with 
tested income of $1,000 and 50% of a CFC with 
tested income of $500, the aggregate tested 
income would be $1,250.

• Tested Income or Loss: a CFC’s gross income, 
less allocable deductions and exclusions. 
Five exclusions are applied to gross income, 
primarily to prevent double taxation on 
specific income items that are already taxed 
domestically. The exclusions are, generally, 
income derived from sources within the U.S.; 
Subpart F income; foreign base income and 
insurance income; dividend income from 
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individuals controlling or controlled by the CFC; 
and foreign gas and oil income. 

• NDTIR: the amount of tested income deemed 
attributable to a CFC’s tangible assets. It is 
calculated by taking the summation of 10% of 
each CFC’s qualified business asset investment 
(QBAI), less its allocable interest expense, for 
all CFCs with a positive tested income. The 
logic behind this calculation stems from a 
presumption that 10% is a normal or healthy 
return on tangible investments, and any return 
in excess of that amount should therefore be 
attributed to intangible assets. 

• QBAI: generally, any tangible property owned 
by a CFC that is used to produce tested income. 
If an asset is used to produce both tested and 
non-tested income, only a proportion of the 
asset’s value equal to the proportion of time 
the asset was used to produce tested income is 
includible in QBAI. For example, if a CFC owns 
equipment worth $200 that is used to produce 
tested income for 25% of the year and non-
tested income for 75% of the year, only $50 is 
includible in the CFC’s QBAI. 

GILTI Tax Liability 
Example Scenario 
The tax liability that results from GILTI is a product of 
both GILTI and its accompanying adjustments: the 
Section 78 GILTI Gross-Up, Section 250 Domestic 
Deduction, and Foreign Tax Credit. To illustrate how 
these amounts are determined, an example GILTI tax 
liability calculation for a fictional U.S. shareholder is 
included below. 

DomesticCo (DC) is a U.S. shareholder of two CFCs 
in different jurisdictions; it owns 100% of ForeignCo 
(FC) and 50% of OverseasCo (OC). The 2020 annual 
gross income, QBAI, interest expense, and foreign 
taxes of FC and OC are given below. For simplicity, 

assume no other allocable deductions and no 
exclusions apply to either FC or OC, that all tangible 
assets are used solely in the production of tested 
income, that foreign taxes are paid on 100% of FC’s 
and OC’s tested income, that DC pays tax at the 
U.S. corporate rate, and that the foreign tax credit 
limitation does not apply.

Constructive knowledge, or reason to know, can 
be established if a reasonable person in similar 
circumstances would have known about the 
transaction giving rise to the tax deficiency, pursuant 
to Treas. Reg. 1.6015-2 and 1.6015-3.

1. DomesticCo’s (DC’s) Global Intangible 
Low-Taxed Income (GILTI)

DC’s aggregate tested income is only the tested 
income of FC because FC is the only CFC with 
positive tested income. FC’s tested income is 
lessened by its allocable deductions: foreign taxes 
and interest expense. Likewise, DC’s aggregate 
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tested loss is only the tested loss of OC because, 
after allocable deductions, OC is the only CFC with a 
tested loss.

DC’s NDTIR is based solely on the QBAI and interest 
expense of FC because it is the only CFC with tested 
income.

DC’s GILTI is its net aggregate tested income less its 
NDTIR.

2. DomesticCo’s GILTI Adjustments

DC’s GILTI inclusion is increased by the s. 78 
Gross-Up, determined by the product of GILTI as a 
proportion of DC’s aggregate tested income and the 
foreign taxes paid on that income.

DC’s GILTI inclusion is reduced by the s. 250 
Domestic Deduction by 50%. The s. 250 deduction 
will be 50% for U.S. shareholders who pay taxes at 
the U.S. corporate tax rate until 2025, after which 
point it will be reduced to a 37.5% deduction. 

DC’s GILTI tax liability is reduced by the Foreign Tax 
Credit (FTC), which deems taxes to have been paid 
on 80% of the s. 78 Gross-Up. 

3. DomesticCo’s GILTI Tax Liability

Determining Your GILTI 
Tax Liability
DomesticCo demonstrates that the shift from 
a global to a territorial tax regime and GILTI’s 
introduction of an additional tax on foreign income 
may not result in significant additional tax liability for 
domestic taxpayers. However, while DomesticCo is a 
useful example, real corporations operate in a much 
more complex environment. 

For a comprehensive calculation and breakdown of 
GILTI, use Blue J Tax’s GILTI Navigator to quickly 
estimate your or your client’s GILTI tax liability while 
taking into account all of the nuances, exceptions, 
deductions, and credits in this new and emerging 
area of tax law.
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Endnotes
1 IRM 4.61.7.3
2 IRM 4.61.7.3
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