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Dealing with terminations 
Terminations can be risky terrain for even the most 
experienced HR professional. In a recent Alberta decision1, 
an employer suggested that 18 months’ notice would be 
reasonable for an employee with 25 years of service. The 
judge in the case awarded the ex-employee 24 months. 

When an employer decides to terminate an employee, 
they face a situation rife with risk and uncertainty. While 
statutory minimum entitlements are prescribed by legislation, 
determining reasonable notice is a substantial challenge. 
When is an employee entitled to reasonable notice? Who 
determines what is a “reasonable” notice period, and what 
factors influence reasonable notice?

The risks of getting it wrong can be significant. If an employee 
is dismissed without cause and given insufficient reasonable 
notice, the employer may be vulnerable to potentially 
contentious litigation in addition to potentially being liable 
for a longer length of reasonable notice under common law. 
These risks exist in most, if not all, termination situations. In 
addition, during these uncertain times where jobs are difficult 
to find, the risks associated with terminating an employee can 
be even more difficult to navigate. 

This whitepaper will provide readers with a better 
understanding of the factors which influence reasonable 
notice so that employers can more accurately assess their 
risks and reduce costs down the road. This whitepaper will pair 
an explanation of the legal issues involved with terminations 
with insights from Blue J Legal’s data collected from nearly 
1800 past court decisions. 

Termination, Severance, & 
Reasonable Notice 
Most employment relationships are governed by provincial, 
federal, or territorial employment standards legislation. The 
statutes dictate the minimum length of notice of termination 
and amount of severance pay to which an employee is entitled 
when they are terminated without cause.  

Although the terms termination pay, severance pay and pay-
in-lieu of reasonable notice are often used interchangeably, 
they each refer to a distinct obligation. Termination pay 
refers to the statutory minimum length of notice that 
an employer must provide an employee as set out in 
employment standards legislation. In Ontario, for example, 
an employee who has been continuously employed for more 
than 3 months but less than 1 year would be entitled to 1 
week of termination pay pursuant to s.57 of the Employment 
Standards Act. Severance pay refers to an additional amount 
of compensation in certain circumstances for employees who 
have served for more than 5 years. 

These statutory minimums are just that: minimums. 
Employers should be aware that employees terminated 
without cause may also be entitled to reasonable notice at 
common law. If an employer fails to provide reasonable notice, 
an employee can claim to have been wrongfully dismissed 
and seek the reasonable notice to which they may be entitled 
through litigation. 

Judges who decide reasonable notice cases will follow prior 
decisions within the province or use them as a reference point 
for their decision. As such, the length of reasonable notice 
an employee may receive varies across provinces. Some 
provinces have tended to award longer notice periods while 
other provinces have tended to award a shorter length. 
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Provincial differences in  
reasonable notice awarded
Blue J has applied machine learning algorithms to nearly 
1800 previous decisions on reasonable notice. By isolating 
for jurisdiction as a factor, the machine learning algorithm can 
analyze the impact of jurisdiction on past court decisions. 
The courts differ in what they consider to be reasonable 
notice across provinces. British Columbia, New Brunswick, 
Newfoundland and Labrador and Ontario have tended to award 
a longer length of reasonable notice than the other provinces.  

This graph represents the percentage difference of each 
province from a Canadian average for reasonable notice 
awards. This graph controls for all other factors and isolates the 
effect of jurisdiction. There are some stark differences between 
the provinces. Notably, New Brunswick awards the longest 
length of reasonable notice while Québec awards the lowest.

 

Did you know? 

Courts in New Brunswick have awarded, on 
average, 14% longer reasonable notice 
than in the rest of Canada

Ontario courts have awarded, on average, 
32% longer reasonable notice  
than in Québec

Courts in Alberta have awarded, on average, 
14% shorter reasonable notice  
than in British Columbia

To put the graph in context: Suppose a court in Ontario held 
that 12 months was a reasonable notice period for a particular 
employee. If that employee were in Alberta, the notice period 
would likely be about 10 months. If they were in New Brunswick, 
the notice period would be closer to 13 months.  

Although there is variance across the provinces of the length of 
reasonable notice period awarded, the decisions are based on 
common factors determined by previous judicial decisions. 

Factors typically considered in 
determining reasonable notice 
You are likely already familiar with the four factors that can 
affect the length of reasonable notice: 

1. The character of the employment 

2. The length of service 

3. The age of the employee 

4. The availability of similar employment, having regard to the 
experience, training and qualifications of the employee 

Lawyers commonly refer to them as the “Bardal factors”. 
The above factors were outlined in the leading case of 
Bardal v. The Globe and Mail Ltd., 24 D.L.R. 2d, and in the six 
decades since that decision, they have formed part of judges’ 
considerations when determining reasonable notice. 
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Other factors influencing reasonable 
notice: beyond the standard four 

There are numerous other factors that inform the Bardal 
factors listed above. When faced with unique individual 
scenarios, it can be difficult to ascertain which factors will 
make the biggest difference in a given situation. 

After applying machine learning to hundreds of past 
reasonable notice cases, we’ve found that there are several 
factors that affect the length of reasonable notice, including: 

 — Whether the employee was induced to leave their previous 
job to join the employer 

 — Whether the employee suffers from medical issues 

 — Whether the employee had a senior role 

 — The length of service in their occupation or industry, 
including time at the hirer 

 — The length of formal post-secondary education 

 — Whether the employee relocated solely to work for the 
employer 

 — Whether the employee’s position was unique and highly 
specialized 

 — Whether the employee received positive or negative 
performance reviews 

 — Whether there are few job opportunities in the hirer’s 
industry

The factor on whether there are limited job opportunities 
merits further consideration particularly during the uncertainty 
caused by the COVID-19 pandemic. Employees will have a 
harder time finding replacement work and this factor has 
been considered in past decisions to extend the length of 
reasonable notice an employee would otherwise be entitled to. 

Impact of economic conditions
In a leading Ontario decision, 2 an employer initially suggested 
that 7 months’ notice would be reasonable for an employee 
with 14 years of service. The judge in the case awarded 
the ex-employee 17 months after taking into consideration, 
among other factors, the economic conditions preventing 
re-employment. Economic factors such as a downturn in the 
economy or in a particular sector of the economy may justify a 
longer notice period given that an employee may have difficulty 
finding similar employment.3

Blue J’s machine learning algorithm has determined that, 
on aggregate, when poor economic conditions exist in a 
particular industry or nationally due to a recession, courts 
have tended to increase the length of reasonable notice by 
approximately 2.8 weeks. 

Did you know? 
When poor economic conditions exist, courts 
award an average of 2.8 weeks more 
reasonable notice

The economic impact of COVID-19 has forced many 
businesses to close and employees to be dismissed. In an 
economic downturn such as the one we are currently facing, 
the courts may place greater emphasis on the  “availability of 
similar employment” and “economic conditions” factors. 

There are numerous factors that impact reasonable notice. 
The factors are also intertwined such that they can impact one 
another. Calculating reasonable notice during an economic 
downturn is not as simple as adding an extra 2 or 3 weeks to 
a “rule of thumb approach”. There remains no hard formula for 
calculating notice periods. In fact, courts reject such formulaic 
approaches as the “rule of thumb”.

The rule of thumb is a poor predictor 
of what is “reasonable”
There is a common misconception that employees are entitled 
to one month of notice for every year of service and that 
courts use this ‘rule of thumb’ approach to determine how 
much notice employees should receive upon dismissal. 

Blue J’s data shows that the rule of thumb is not an accurate 
reflection of what is reasonable notice in a given case. Such 
shortcuts overemphasize one of the Bardal factors (i.e. 
length of service), at the expense of the others (i.e. character 
of employment, age of employee, and availability of similar 
employment).4 

Blue J examined nearly 1800 reasonable notice decisions in 
order to see if courts followed the rule of thumb of one month 
per year of service. The following graph shows that the rule of 
thumb does not reflect the law in about 80% of cases. 

Employers that followed the rule of thumb would have made an 
incorrect assessment in 4 out of 5 cases that went to court. 
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The following graph shows in blue the cases which fall within 
an expanded one month per year of service rule. Even when 
we expand the rule of thumb to a range of within one month of 
the one month per year of service rule, the rule of thumb is still 
incorrect approximately 80% of the time. 

Harnessing artificial intelligence: 
reduce risks & make confident offers 
There is now software that uses artificial intelligence in order 
to synthesize the information from hundreds of past cases in 
order to make predictions about new situations. For example, 
an HR professional tasked with determining the appropriate 
severance package for an employee would be able to use 
software powered by artificial intelligence in two steps. 

First, the software gathers information from the user about 
the situation at hand. The tool considers numerous factors, 
including those listed above, that have been determined to 
influence a court or arbitration panel’s decision-making. 

Second, the software uses machine learning to compare the 
information provided by the user to patterns found in the 
data from previous cases decided in court. The software 
then provides a prediction for what would be considered a 
reasonable notice period for that particular employee in that 
particular situation. 

While there are existing tools that purport to accurately 
predict reasonable notice, they are either limited in the factors 
they consider or they rely on simple averages of court awards. 
Artificial intelligence, however, is able to provide a much more 
dynamic and nuanced analysis because it has been trained 
on hundreds of past cases. The software assigns appropriate 
weights to each factor based on its learnings from the cases. 
On average, the software’s predictions are within 8% of the 
actual notice period awarded in a case. 

Artificial intelligence is at its best when paired with human 
judgment. The software is not a replacement for professional 
expertise, but it provides an objective and sound prediction 
of how a court would rule in new circumstances. Far from 
replacing HR professionals and lawyers, artificial intelligence 
can enable them to know where they stand and make confident, 
timely decisions, whether that means finalizing a severance 
package or deciding to consult internal or external counsel. 

Did you know?  

Employers that followed the rule  
of thumb would have made an incorrect 
assessment in 4 out of 5 cases that 
went to court. 
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Did you know?  
Blue J’s reasonable notice predictor is 
the most accurate calculator available, 
leveraging predictions within 8% 
of the notice period awarded in a case.


